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OPINION

The defendant entered an open guilty pleato the instant offense with the sentencing
determination to be left to the discretion of the trial court. Thetria court subsequently conducted
a sentencing hearing to determine an appropriate sentence. During the hearing, the court asked the
partiesto recount thefactsunderlying the defendant’ sconviction. The prosecutor recounted that the
defendant and his co-defendant, who were acquainted with the victim, held the victim at gunpoint
and demanded money from him after he stepped outside of hisapartment. Thevictim resisted their
efforts and contacted the police immediately after the incident. As aresult, the police were able to



locate the defendant and co-defendant within the victim’s apartment complex minutes after the
incident.

The defendant requested that he receive the minimum sentence within hisapplicable
sentencing range, that the court further reduce his sentence because he had pleaded guilty to this
offense, or that the court grant judicial diversionin hiscase. Insupport of hisrequest, the defendant
asserted that he had no prior criminal record. The state agreed that the defendant should receivethe
minimum sentence; however, the state opposed the defendant’ srequest for judicial diversion onthe
basisthat the defendant was being sentenced for aviolent offensethat invol ved the use of ahandgun
and because the robbery took placein aresidential area

At the conclusion of the hearing, the court sentenced the defendant to serve a
probationary sentence of 2.7 yearsasa mitigated offender. On appeal, the defendant challengesthe
trial court’s denia of hisrequest for judicial diversion.

“Judicia diversion” isareferenceto Code section 40-35-313(a)’ sprovisionfor atria
court’ sdeferring proceedingsin acriminal case. See Tenn. Code Ann. 840-35-313(a)(1)(A) (2003).
Theresult of such adeferral isthat thetrial court placesthe defendant on probation “without entering
ajudgment of guilty.” Id. To beéligibleor “qualified” for judicial diversion, the defendant must
plead guilty to, or be found guilty of, an offense that is not “a sexua offense or aClass A or Class
B felony,” and the defendant must not have previously been convicted of afelony or a Class A
misdemeanor. 1d. § 40-35-313(a)(1)(B)(i). Diversion requires the consent of the qualified
defendant. 1d. 8 40-35-313(a)(1)(A).

Eligibility, however, does not automatically tranglate into entitlement to judicial
diversion. See Satev. Bonestel, 871 S\W.2d 163, 168 (Tenn. Crim. App. 1993), overruled on other
grounds by Statev. Hooper, 29 SW.3d 1, 9 (Tenn. 2000). The statute statesthat atrial court “ may”
grant judicial diversionin appropriate cases. Tenn. Code Ann. 8§ 40-35- 313(a)(1)(A) (2003) (court
“may defer further proceedings’). Thus, whether an accused should be granted judicial diversion
is a question entrusted to the sound discretion of thetrial court. Bonestel, 871 S\W.2d at 168.

“Tennessee courts have recognized the similarities between judicia diversion and
pretrial diversion and, thus, have drawn heavily from the case law governing pretrial diversion to
analyze casesinvolving judicia diversion.” Satev. Cutshaw, 967 SW.2d 332, 343 (Tenn. Crim.
App. 1997). Accordingly, therelevant factorsrelated to pretria diversion also apply in thejudicial
diversion context. They are:

[T]he defendant’s criminal record, socia history, mental and physical condition,
attitude, behavior since arrest, emotiona stability, current drug usage, past
employment, home environment, marital stability, family responsibility, genera

! Defense counsel and the defendant, who were present during the state’ srecitation of these facts, did not object
to the state’s characterization of the facts underlying the instant offense.
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reputation and amenability to correction, aswell asthe circumstances of the offense,
the deterrent effect of punishment upon other criminal activity, and the likelihood
that [judicial] diversion will serve the ends of justice and best interests of both the
public and the defendant.

Id. at 343-44; see Sate v. Washington, 866 S.W.2d 950, 951 (Tenn. 1993). Moreover, the record
must reflect that the court hasweighed all of thefactorsin reaching itsdetermination. Bonestel, 871
S.\W.2d at 168. The court must explain on the record why the defendant does not qualify under its
analysis, and if the court has based its determination on only some of thefactors, it must explain why
these factors outweigh the others. Id.

On appedl, this court must determine whether thetrial court abused its discretion in
failing to sentence pursuant to the statute. Cutshaw, 967 S.\W.2d at 344; Bonestel, 871 SW.2d at
168. Accordingly, when adefendant challengesthe denial of judicia diversion, we may not revisit
the issue if the record contains any substantial evidence supporting the trial court’s decision.
Cutshaw, 967 S.W.2d at 344; Bonestel, 871 SW.2d at 168.

The defendant argues that he is a proper candidate for judicial diversion because he
hasno prior criminal record, ismarried with two children, and isin good mental and physical health.
He asserts that granting judicia diverson would allow him to serve his debt to society while
remaining on probation but allow him to escape the stigma of classification as a convicted felon.
The state counters that there is substantial evidence to support the trial court’s denia of judicial
diversion.

Thetria court denied the defendant’ srequest for judicia diversion after finding that
thevictim’ sresistance to the defendant’ s robbery efforts was the sole reason that the defendant was
charged with theinchoate offense of attempted aggravated robbery, rather than thecompleted of fense
of aggravated robbery, which carries a minimum eight-year sentence. The court aso determined
that the defendant’ suse of ahandgun weighed against agrant of judicial diversion. Insum, athough
thetrial court found that there were many factorsweighing in favor of judicial diversion, such asthe
defendant’ slack of acriminal record and good social history, the court ultimately concluded that the
circumstances of hisoffense outweighed any factorsfavoring diversion. Thetria court acted within
its discretion when making this determination and properly outlined itsreasoning in therecord. See
Cutshaw, 967 SW.2d at 344; Bonestel, 871 SW.2d at 168. Moreover, we hold that there is
substantial evidence in the record to support the court’s finding that the victim’'s efforts alone
prevented the defendant from committing an aggravated robbery and that ahandgun wasused during
the commission of this offense. See Bonestel, 871 S.W.2d at 168.

Finding no error in the record, we affirm the judgment of the lower court.

JAMES CURWOQOD WITT, JR., JUDGE



